


On April 27,2023, Governor Lombardo filed a Motion for Continuance on the basis
that the demands of Nevada's legislative session would prevent him from assisting his
counsel for the hearing scheduled for May 17,2023. ln that Motion and through his
counsel, Governor Lombardo represented that "he would be open to a hearing date prior
to June 21 , 2023 (so long as it did not interfere with the Legislative Session) if the
Commission would allow." Mot for Continuance, Decl. of S. Mirkovich alll 11 (Apr.27,
2023). The Executive Director again opposed the requested continuance, but the
continuance was granted over the objection. ln a Third Amended Notice of Hearing and
Scheduling Order, the new hearing date was scheduled for June '13,2023, "the date on
which the most Commissioners could be in aftendance ." Opp'n to Mot. for
Continuance at 2 (June 10, 2023).

The 82nd Session of the Nevada Legislature concluded sine die on June 6,2023.
On June 6, 2023, Governor Lombardo convened the 34tn Special Session of the
Legislature which concluded sme die later that same day. On June 7,2023, Governor
Lombardo executed a Proclamation to Convene Special Session of the Legislature
initiating the 35h Special Session which is ongoing.

Motion for Continuance

Governor Lombado seeks a further continuance of the dispositive motion hearing
on the basis that not all of the eligible Commissioners can appear in person at the hearing.
Mot. for Continuance at 1.1 Goternor Lombardo argues thal every eligible member must
participate in rendering a decision in the Consolidated Matter. The Motion argues that all
eligible Commissioners should participate because of the "unprecedented" relief sought
by the Executive Director including 'the specter of legislative impeachment proceedings
. . . ." Mot. for Continuance at 2.

The Executive Director opposes the requested continuance on the basis that
Governor Lombardo has not shown good cause as required under NAC 28'1A.457(2).
Opp'n to Mot. at 3-4. The Opposition further recites and correctly identifies that the
hearing has complied with all requirements of the law. ld. al 3. ln fact, Governor
Lombardo admits in the Motion that even a "three-member panel would constitute a
quorum necessary to render a decision under NAC 281A.200(2)." Mot- for Continuance
al2.

Governinq Law and Analvsis

NAC 281A.520(2)(a) provides that a continuance may be granted if the moving
party shows "good cause." The NAC specifically provides that a "scheduling conflict
constitutes good cause. /d However, a continuance shall be denied if a party opposing
a continuance shows either that a continuance: (1) is requested merely for delay or
inexcusable neglect; (2) would create an unjust or undue delay; or (3) would unfairly
prejudice that party's interests. NAC 2814.520(4). Nevada courts have defined good

I The Motion for Continuance states that only three of the five eligible Commissioners could attend the
hearing. This is inconect asfiourofthefive are scheduled to be in attendance. Some Commissione6 may
appear by virtual link, a comrpn practice br the Commission, Nevada District Courts, the United States
District Court fior the Oistrict of Nevada, the Nevada Legislature, local govemments, etc. Virtual attendance
of any Commissioner is both permitted and consistent rvith common practice and procedure at all levels of
govemment. lndeed, the Motion br Continuance provides no legal basis br the Commission to compel in-
person attendance at the hearing or to continue a hearing until the Commission can assemble in full.
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Although the law specifically provides that the Commission may proceed with its
business by a majority of eligible Commissioners (either virtual or in-person attendance),
two factors merit further scrutiny in granting a continuance. First, Governor Lombardo's
team believed that all Commissioners would appear in person at the dispositive motion
hearing. Although incorrect, this belief and the clarifications contained herein could result
in alterations in the presentation or argumenE addressed at the dispositive motion
hearing.

And second, Governor Lombardo previously sought a continuance when the
Legislature was still in session based on his ability to assist in his own defense. As
pointed out in the Order granting the previous continuance, the subject of an investigation
is entitled to assist in his defense. And at that time, the Motion for Continuance sought a
continuance to the "next available setting." Motion at 1'.21-22 (Apr. 27,2023). Neither
Par$ addressed the circumstance of a potential Special Legislative Session in the
previous continuance briefing. Although Govemor Lombardo does not raise the issue
here, the Commission is aware that the 35h Special Session is ongoing and may prevent
Governor Lombardo from assisting in the preparation of his case.

Based on the foregoing, the hearing on this Consolidated Matter is continued to
the next meeting of the Nevada Commission on Ethics. The Executive Director is, as
occurred in scheduling the June 13,2023 meeting, requested to poll the Commissioners
to determine availability to attend the meeting and provide counsel for Governor
Lombardo with the information regarding anticipated attendance of Commissioners.
Presently, no in-person attendance of any Commissioner is required. This Consolidated
Matter will be heard at the meeting of the Nevada Commission on Ethics scheduled in
July pursuant to a forthcoming Amendment to the Third Amended Notice of Hearing
Scheduling Order. As indicated above, further delay may result in prejudice to the Parties,
and any further requests for continuances are discouraged.

DATED: June12.2O23
ir Kim Wallin, A MA FM
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