
STATE OF NEVADA 

BEFORE THE NEVADA COMMISSION ON ETHICS 

In the Matter of the Third-Party Requests 
for Opinion Concerning the Conduct of 
Roger Tobler, Mayor and Vicki Mayes, 
City Manager, Boulder City, 
State of Nevada, 

Public Officers. I 

Consolidated 
Requests for Opinion Nos. 

11-76C and 11-77C 

STIPULATED AGREEMENT 

1. PURPOSE: This stipulated agreement resolves Third-Party Requests for 

Opinion ("RFOs") Nos. 11-76C and 11-77C before the Nevada Commission on Ethics 

("Commission") concerning Roger Tobler ("Tobler''), Mayor, and Vicki Mayes ("Mayes"), 

City Manager, Boulder City, Nevada, and serves as the final opinion in this matter. 

2. JURISDICTION: At all material times, Tobler served as the Mayor and 

Mayes served as the City Manager of Boulder City, Nevada ("City"}. Pursuant to 

Nevada Revised Statute ("NRS") 266.015, the governments of all incorporated cities are 

vested in a mayor and city council. The Boulder City Charter provides that the Mayor is 

an elected officer and the City Manager is appointed byj the City Council. NRS 

281A.280 gives the Commission jurisdiction over current elepted and appointed public 

officers for conduct which occurred within two years preceding the filing of the RFO. 

Accordingly, the Commission has jurisdiction over Mayor T~bler and Manager Mayes 

regarding these RFOs. 
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3. FINDINGS OF FACT: 

a. Mayor Tobler was first elected to public office in Boulder City in 2003. He 

served one term as a City Councilman, and has served as the Mayor of 

Boulder City since 2007. 

b. Manager Mayes was appointed as the City Manager of Boulder City in 

2004. 

c. Mayor Tobler owns approximately three percent of a family-owned store, 

True Value Home Hardware & Variety ("Home Hardware"), located in 

Boulder City. 

d. Hardware items are also available in Boulder City from the locally-owned 

Ace Hardware Shopper Stopper ("Shopper Stopper"). 

e. Based on an unwritten, informal policy and/or practice, Boulder City 

employees for decades, including before Mayor Tobler held City office, 

have purchased incidental materials from both Boulder City hardware 

stores on a fairly equal basis. 

f. Incidental hardware purchases are made by City employees on an as-

needed basis and not pursuant to any contract between Home Hardware 

and Boulder City. Home Hardware bills Boulder City for the purchases 

charged on the City's account. City staff pays the account monthly and 

the City Council then ratifies the list of payments as part of a monthly 

consent agenda for "claims paid." 

g. Mayor Tobler made an initial disclosure of his interest in Home Hardware 

upon taking office. During approximately twenty-three (23) City Council 

meetings between August 25, 2009 and September 27, 2011 (the 
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timeframe within the Commission's Statute of Limitations), Mayor Tobler 

voted to ratify the list of payments on the "claims paid" items appearing 

within the consent agendas which included Home Hardware invoices, 

without disclosing his commitments to and pecuniary interests in Home 

Hardware. 

h. Mayor Tobler engaged in the practice of voting on the claims paid list 

without disclosing his interests in Home Hardware outlined above in good 

faith reliance upon the advice of David Olsen, Esq., the City Attorney, to 

guide his conduct as a public officer. 

i. In late 2007, upon noticing that the sales from his store to the City were 

declining and that certain City purchases were not proposed for bid to the 

general public, Mayor Tobler discussed with Manager Mayes his 

concerns that his store was no longer being considered or utilized by City 

staff for incidental purchases in accordance with the City's unwritten, 

informal policy and/or practice of equalizing the City's purchases between 

local vendors. 

j. Thereafter, Manager Mayes held meetings with City Department heads 

and staff to encourage fairness in purchasing from all local vendors, 

including Home Hardware, in as equitable of a manner as possible given 

price, location and convenience. Several years later near the end of 

2010, Manager Mayes was made aware of City employees intentionally 

not utilizing City funds to purchase from certain local vendors, including 

Home Hardware, for personal reasons. Manager Mayes reiterated her 

concerns to City Department heads and staff that City staff should not 
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utilize, or fail to utilize, public funds for personal reasons, to the detriment 

of certain local vendors, including Home Hardware. 

k. The City's Public Works Director directed his staff to equalize the 

purchasing of incidental materials between local vendors, including Home 

Hardware, and independently reviewed the purchasing practices of his 

staff based on the monthly claims paid lists to ensure his staff was 

following his directions. Upon learning of continued disparities in the 

purchasing, the Director continued to enforce his directions to staff to 

equalize the purchases and did not involve or advise Manager Mayes or 

Mayor Tobler of his actions. He did not implement or enforce the policy 

under the influence, pressure or direction of Mayor Tobler or Manager 

Mayes. 

4. PROCEDURAL HISTORY BEFORE COMMISSION 

a. On July 11, 2011, Mayor Tobler filed a First-Party Request for Advisory 

Opinion (RFO No. 11-51A) requesting advice concerning whether Home 

Hardware's business relationship with Boulder City established certain 

conflicts of interest for Mayor Tobler under the Ethics law. The 

Commission conducted two hearings concerning the matter on August 

12, 2011 and October 19, 2011, respectively. At the conclusion of the 

October 19, 2011 meeting, the Commission rendered an oral opinion 

advising Mayor Tobler that he had no conflict of interest under the Ethics 

Law that would prohibit Home Hardware from conducting business with 

the City. The Commission further advised Mayor Tobler to disclose his 

interests in Home Hardware before voting to ratify the claims paid list. 
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Since the Commission's October 19, 2011 hearing, Mayor Tobler has 

disclosed his interests in Home Hardware before voting to ratify the 

claims paid list. On April 16, 2012, the Commission issued its written 

opinion regarding the matter, a copy of which is attached hereto as 

Exhibit A. 

b. On or about August 25, 2011, the Commission received two Third-Party 

Requests for Opinion ("RFOs") from a private citizen alleging that Mayor 

Tobler and Manager Mayes violated various provisions of NRS 281A. 

c. The RFO concerning Mayor Tobler generally alleged that he had: 

1) Failed to disclose conflicts of interest and abstain from acting on a 

claims paid lists including payments to his store which were included 

within the monthly consent agendas; 

2) Used his public position and government time and resources as 

Mayor to influence the City's purchases from his store; and 

3) Improperly conducted business with the City as a public officer. 

d. The RFO concerning Manager Mayes generally alleged that she had 

used her position as City Manager to instruct City Department heads (her 

subordinates) to enforce the City's policy to share purchases between the 

two local hardware stores in an effort to ensure that her employer (a 

person to whom she has a commitment in a private capacity) - Mayor 

Tobler- would have additional sales. 

e. As required by NAC 281A.410, the Commission provided separate 

notices of the related RFO to Mayor Tobler and Manager Mayes by mail. 

Pursuant to NRS 281A.440(3), Mayor Tobler and Manager Mayes were 
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provided an opportunity to respond to the RFOs and submitted written 

responses through their counsel, City Attorney David Olsen, Esq. After 

their responses were filed, Mayor Tobler and Manager Mayes retained 

the legal representation of David T. Duncan, Esq. and Scott A. Marquis, 

Esq. of the Marquis Aurbach Coffing law firm in Las Vegas, Nevada. 

f. Based on the facts developed from the Commission's investigation, the 

Commission's Executive Director provided separate reports to an 

Investigatory Panel pursuant to NRS 281A.440(4) recommending that 

credible evidence established just and sufficient cause for the 

Investigatory Panel to forward certain allegations implicating various 

provisions of NRS 281A to the full Commission for a hearing and opinion 

as follows: 

1) Mayor Tobler's alleged violations of NRS 281A.020, 281A.400(2), (7) 

and (9) and NRS 281A.420(1) and (3). 

2) Manager Mayes' alleged violations of NRS 281A.400(2) and (9). 

g. The Executive Director also recommended that the Investigatory Panel 

dismiss allegations that: 

1) Mayor Tobler violated NRS 281A.530. 

2) Manager Mayes violated NRS 281A.020. 

h. Pursuant to NRS 281A.440, on November 2, 2011, a two-member 

Investigatory Panel of the Commission reviewed the RFOs, Mayor 

Tobler's and Manager Mayes' responses, the Executive Director's reports 

and recommendations and other evidence. The Panel adopted the 

Executive Director's recommendations described in paragraphs "e" and 
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"f' herein, except for its determination that the Commission should 

consider the allegations against Mayor Tobler concerning the application 

of NRS 281A.530, and forwarded those allegation to the Commission for 

a hearing and opinion. 

i. For purposes of hearing, the Commission consolidated the RFOs 

pursuant to NAC 281A.260. 

j. On or about June 20, 2012, the Commission dismissed the allegations 

regarding NRS 281A.400(7) and 281A.530 as against Mayor Tobler. 

k. After a full day evidentiary hearing and after the close of evidence 

regarding these alleged violations of NRS 281A, Mayor Tobler, Manager 

Mayes and the Commission agreed to enter into this stipulation. 

I. Mayor Tobler and Manager Mayes acknowledge their duties as public 

officers to commit to avoid conflicts between their private interests and 

those of the public they serve. See NRS 281A.020. 

5. TERMS I CONCLUSIONS OF LAW: Based on the foregoing, Mayor 

Tobler, Manager Mayes and the Commission agree as follows: 

a. Each of the findings of fact enumerated in section 3 is deemed to be true and 

correct. 

b. Mayor Tobler and Manager Mayes hold public offices which constitute a 

public trust to be held for the sole benefit of the people of the State of Nevada 

(in particular, the people of Boulder City). 

c. The evidentiary record before the Commission does not satisfy the 

Commission's burden of proof by a preponderance of evidence to find that 

Mayor Tobler violated the provisions of NRS 281A.020 or 281A.400(2) or (9). 
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These allegations are therefore dismissed and the Commission finds no 

violation of these provisions. 

d. The evidentiary record before the Commission does not satisfy the 

Commission's burden of proof by a preponderance of evidence to find that 

Manager Mayes violated the provisions of NRS 281A.400(2) or (9). These 

allegations are therefore dismissed and the Commission finds no violation of 

these provisions. 

e. Despite his good faith reliance on legal counsel, Mayor Tobler's failures to 

disclose his interests in Home Hardware on the claims paid items of the 

consent agendas do not satisfy the provisions of NRS 281A.420(1 ), which 

require a public officer to provide sufficient information regarding the conflict 

of interest at the time the matter is considered to inform the public of the 

nature and extent of the conflict and the potential effect of the public officer's 

action or abstention on his interests. The disclosure requirements of NRS 

281A extend to consent agenda items, which constitute formal action by the 

City Council. The nature of Mayor Tobler's interests in Home Hardware 

would not have required his abstention from voting on the claims paid lists. 

f. Mayor Tobler's acts of voting without disclosing his private interests on claims 

paid consent agendas which included the ratification of payments to his store 

constitute a single course of conduct, resulting in one willful violation of NRS 

281A.420. The failure to satisfy the requirements of Nevada's Ethics in 

Government Law was willful under NRS 281A.170. Tobler acted intentionally 

and knowingly as these terms are defined in N RS 281 A.1 05 and 281 A.115, 

respectively. 
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g. In light of the totality of the circumstances and Mayor Tobler's good faith 

reliance upon counsel to guide his conduct, the Commission finds no 

evidence that Mayor Tobler acted in bad faith, with ill intent, or had actual 

knowledge that his failure to disclose his interests on a claims paid consent 

agenda violated any provisions of NRS 281A. As a public officer in the State 

of Nevada, Mayor Tobler should have known that the Ethics in Government 

Law provisions contained in NRS 281A.420 extended to formal actions on 

consent agendas. However, the evidence establishes that Mayor Tobler did 

not know disclosures were required for claims paid matters appearing within 

the consent agenda. Instead, Mayor Tobler relied upon the City Attorney, 

David Olsen, Esq., to guide his conduct as a public officer. Reliance upon 

inaccurate legal advice (or a lack thereof) respecting the requirements of NRS 

281A does not relieve a public officer from the responsibilities under NRS 

281A without satisfying the remaining elements of NRS 281A.480(5). 

h. Given his good faith reliance on legal counsel, the nature of the consent 

agenda and claims paid list process in Boulder City and the lack of bad faith 

in his conduct, the Commission does not impose a civil sanction for the willful 

violation. 

i. This agreement applies only to these matters before the Commission and is 

not intended to be applicable to or create any admission of liability for any 

other proceeding, including administrative, civil, or criminal. 
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j. This agreement applies only to the specifi.c facts. circumstances and law 

related to these RFOs. Any facts or circumstances that are in addition to or 

differ from those contained in this agreement may create an entirely different 

resolution of this matter. 

6. WAIVER; 

a. Mayor Tobler and Manager Mayes knowingly and voluntarily waive a full 

hearing before the Commission on the aflegations against them set forth in 

the RFOs and of any and all rights they may be accorded pursuant to NRS 

Chapter 281A, the regulations of the Commission (NAC Chapter 281A), the 

Nevada Administrative Procedures Act (NRS Chapter 233B), and the laws of 

the State of Nevada. 

b. Mayor TCiblet and Manager Mayes knowingly and voluntarily waive their rights 

to any judici.al review of these matters as provided in NRS 281A, 233B or any 

other provision of Nevada law. 

7. ACCEPTANCE: We, the undersigned parties, have read this agreement, 

understand each and every provision therein, and agree to be bound thereby. The 

parties orally agreed to be bound by the terms of this agreement during the regular 

DATED this JL. day of lfqHII/~2012. 

DATED this~ day o~2012. 
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Dated this 17th day of October, 2012. 

NEVADA COMMISSION ON ETHICS 

By: /s/ Erik Beyer 
Erik Beyer 
Chairman 

By: /s/ John Carpenter 
John Carpenter 
Commissioner 

By: /s/ Timothy Cory 
Timothy Cory 
Commissioner 

By: /s/ Magdalena Groover 
Magdalena Groover 
Commissioner 

By: /s/ James Shaw 
James Shaw 
Commissioner 

By: /s/ Keith Weaver 
Keith Weaver 
Commissioner 

The above Stipulated Agreement is approved by: 

DATED this 1ih day of October, 2012. 

DATED this 1 ih day of October, 2012. 

Is/ Scott A. Marquis 
Scott A. Marquis, Esq. 
David T. Duncan, Esq. 
Counsel for Roger Tobler and 
Vicki Mayes 

/s/ Yvonne M. Nevarez-Goodson 
Yvonne M. Nevarez-Goodson, Esq. 
Commission Counsel 
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STATE OF NEVADA 

BEFORE THE NEVADA COMMISSION ON ETHICS 

In the Matter of the First-Party Request for 
Advisory Opinion Concerning the Conduct of 
Roger Tobler, Mayor, City of Boulder City, 
State of Nevada, 

Public Officer. I 

I. STATEMENT OF THE CASE 

Public officer, Roger Tobler 
("Tobler''), requested a confidential 
advisory opinion from the Nevada 
Commission on Ethics 
("Commission") pursuant to NRS 
281A.440(1) regarding the propriety 
of his past and anticipated future 
conduct as it relates to the Ethics in 
Government Law ("Ethics Law") set 
forth in Chapter 281A of the Nevada 
Revised Statutes ("NRS"). 1 A 
quorum2 of the Commission heard 
this matter on August 12, 2011. The 
Commission held a second hearing 
on October 19, 2011, to reconsider 
the matter. Tobler appeared in 
person at both hearings and 
provided sworn testimony. David 

1
Tobler waived confidentiality with respect to this 

request for opinion. 
2 The following Commissioners participated in the 
initial hearing: Chairman Erik Beyer, and 
Commissioners Gregory J. Gale, CPA, Magdalena 
M. Groover, George M. Keele, Esq., and Keith A 
Weaver, Esq. 

OPINION 

Opinion 

Request for Opinion No. 11-51A 

Olsen, City Attorney for Boulder 
City, represented Tobler at the 
second hearing. 

At the conclusion of the hearing on 
August 12, 2011, and after full 
consideration of the facts, 
circumstances and testimony 
presented, the Commission orally 
advised Tabler of its decision that no 
conflict of interest exists under the 
Ethics Law between Tobler's 
personal interests and his official 
duties. The Commission, at the 
hearing on reconsideration on 
October 19, 2011, amended its initial 
decision and reaffirmed that there is 
no conflict of interest that would 
prohibit Tobler's acts under the 
Ethics Law. The Commission now 
renders this written Opinion. 3 

3 The following Commissioners participated in the 
hearing on reconsideration and this written opinion: 
Chairman Erik Beyer, and Commissioners Tim 
Cory, Esq., Gregory J. Gale, CPA, Magdalena M. 
Groover, Paul H. Lamboley, Esq., John W. Marvel, 
and Keith A. Weaver, Esq. 
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The facts in this matter were 
provided in written and oral 
testimony by Tobler. The 
Commission's findings of fact set 
forth below accept as true those 
facts presented by Tobler for the 
purposes of the advice offered in 
this Opinion. Facts and 
circumstances that differ from those 
presented to, and relied upon by, the 
Commission may result in different 
findings and conclusions than those 
expressed in this Opinion. 

II. QUESTION PRESENTED 

Tobler serves as the Mayor of 
Boulder City, Nevada. Tobler 
questions whether his continued 
acceptance of purchases by Boulder 
City government agencies at his 
hardware store violates any 
provisions of NRS 281A. 

Ill. FINDINGS OF FACT 

1. Tobler was first elected to public 
office in Boulder City in 2003. He 
served one term as a City 
Councilman, and has served as 
the Mayor of Boulder City since 
2007. 

2. In his private capacity, Tobler 
has a significant pecuniary 
interest in a family-owned store, 
True Value Home Hardware & 
Variety ("Home Hardware"), 
located in Boulder City. 

3. Hardware items are also 
available in Boulder City from the 
locally-owned Ace Hardware 
Shopper Stopper ("Shopper 
Stopper''), as well as at two 

Opinion 

national chain stores located 
close by in Henderson. 

4. Based on an unwritten, informal 
policy, Boulder City employees 
for many years, including before 
Tobler held City office, have 
purchased materials from both 
Boulder City hardware stores on 
a fairly equal basis. A similar 
informal policy existed in the City 
for government agencies to 
spread its purchases among all 
competing small businesses. 

5. The amount of the City's 
purchases from Home Hardware 
has declined during the years 
that Tabler has served in public 
office. Tobler estimates that he 
now receives 30% of the City's 
purchases compared to Shopper 
Stopper's 70%. 

6. Boulder City uses a bid process 
for large purchases, but does not 
solicit bids for incidental, routine 
purchases of hardware 
merchandise. As Mayor of 
Boulder City, Tobler does not 
direct the City's purchasing 
practices. 

7. Home Hardware's sales to 
Boulder City for the year 
preceding the August 12, 2011 
hearing were generally less than 
$1,000 monthly, and amounted 
to 1% or less of Home 
Hardware's total annual sales of 
$1.25 to $1.3 million. 

8. Hardware purchases are made 
by City employees on an as­
needed basis and not pursuant 
to any contract between Home 
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Hardware and Boulder City. 
Home Hardware bills Boulder 
City for the purchases charged 
on the City's account. City staff 
pays the account monthly and 
the City Council then approves 
the payments as part of a 
monthly consent agenda for 
"claims paid." 

9. During his tenure as Mayor, 
Tobler has considered and voted 
concerning payment of the 
"claims paid" items, including 
invoices from Home Hardware. 

10. Tobler has twice sought the 
advice of the City Attorney for 
Boulder City with regard to 
whether his business may 
continue to accept purchases 
from Boulder City government 
agencies while he holds public 
office, and the City Attorney has 
advised him that such purchases 
are proper. 

IV. DISCUSSION OF 
RELEVANT STATUTES 
AND ISSUES 

A. Issues 

As a public officer, the Ethics Law 
applies to Tabler's conduct. 
Specifically, the Ethics Law states 
that a public office is a public trust to 
be held for the sole benefit of the 
people and requires avoidance of 
conflicts of interest. Accordingly, the 
Ethics Law prohibits Tobler from 
accepting any economic opportunity 
which would tend to improperly 
influence him, and from using his 
position in government to secure 
unwarranted privileges or 

Opinion 

advantages for his hardware 
business. See NRS 281A.400(1) 
and (2). The Ethics Law may also 
restrict Tobler's ability to conduct 
business with the City. See NRS 
281A.530. 

B. Relevant Statutes 

1) Public Policy 

NRS 281A.020(1) provides: 

1 . It is hereby declared to be 
the public policy of this State that: 

(a) A public office is a public 
trust and shall be held for the sole 
benefit of the people. 

(b) A public officer or 
employee must commit himself or 
herself to avoid conflicts between 
the private interests of the public 
officer or employee and those of 
the general public whom the 
public officer or employee serves. 

Tobler currently serves as the Mayor 
of the City of Boulder City and must 
commit himself to avoid conflicts 
between his private interests and 
those of the public he serves. Any 
conflict between his public duties as 
Mayor and his commitments to his 
private business interests must be 
considered in light of the applicable 
provisions set forth in NRS 281A 
and as interpreted by applicable 
Commission precedent in similar 
circumstances. 
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2) Acceptance of economic 
opportunity 

NRS 281A.400(1) provides: 

1. A public officer or employee 
shall not seek or accept any gift, 
service, favor, employment, 
engagement, emolument or 
economic opportunity which 
would tend improperly to influence 
a reasonable person in the public 
officer's or employee's position to 
depart from the faithful and 
impartial discharge of the public 
officer's or employee's public 
duties. 

Under this statute, a public officer is 
prohibited from accepting an 
economic opportunity if it would tend 
to improperly influence a reasonable 
person to depart from the faithful 
and impartial discharge of the public 
officer's public duties. 

Boulder City employees have 
purchased items from Tobler's 
hardware store on an as-needed 
basis for many years. The City's 
hardware purchases took place 
before Tobler assumed public office, 
and have continued since he was 
elected first as City Councilman and 
then as Mayor. Such purchases 
were for small items and, pursuant 
to a long-standing City policy, were 
split fairly evenly between Tobler's 
store, Home Hardware, and Tobler's 
local competitor, Shopper Stopper. 
Tobler testified that the City's recent 
purchases from Home Hardware are 
generally less than $1,000 monthly 
and comprise 1% or less of the 
hardware store's total annual sales. 
Home Hardware has executed no 
contract with the City for any type of 

Opinion 

purchase - large or small - and 
Tobler, as Mayor, does not direct the 
City's purchasing practices. 

Under these circumstances, a 
reasonable person in Tobler's 
position would not tend to be 
improperly influenced by the City's 
purchases. Therefore, Tobler's 
hardware store may continue to 
accept small, incidental purchases 
that City employees make without 
violating NRS 281A.400(1 ). 

3) Securing unwarranted 
privileges 

NRS 281A.400(2) provides: 

2. A public officer or employee 
shall not use the public officer's or 
employee's position in 
government to secure or grant 
unwarranted privileges, 
preferences, exemptions or 
advantages for the public officer 
or employee, any business entity 
in which the public officer or 
employee has a significant 
pecuniary interest, or any person 
to whom the public officer or 
employee has a commitment in a 
private capacity to the interests of 
that person. As used in this 
subsection: 

(a) "Commitment in a private 
capacity to the interests of that 
person" has the meaning ascribed 
to "commitment in a private 
capacity to the interests of others" 
in subsection 8 of NRS 281A.420. 

(b) "Unwarranted" means 
without justification or adequate 
reason. 

NRS 281A.400(2) prohibits a public 
officer from using his position to 
secure unwarranted preferences or 
advantages for any business entity 
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in which the public officer has a 
significant pecuniary interest. It is 
undisputed that Tobler has a 
significant pecuniary interest in 
Home Hardware. Thus, this statute 
would prohibit Tobler from using his 
position as Mayor to secure an 
unwarranted preference or 
advantage for Home Hardware. 

Boulder City's purchasing practices 
with Home Hardware pre-date 
Tobler's public service and, as 
Mayor, Tobler does not control the 
City's purchases. Rather, the City 
employees decide which business to 
patronize - whether it is Home 
Hardware or Shopper Stopper or 
one of the chain stores in 
Henderson. Tobler also testified 
that the City's purchases from Home 
Hardware have in fact decreased 
over the years he has been a public 
officer. 

Based on the evidence presented to 
the Commission, Home Hardware 
has not received any unwarranted 
preferences or advantages from 
Boulder City, and Tobler has not 
used his position to secure or grant 
any preferences or advantages for 
the business. 

4) Sole source 

NRS 281A.530 provides: 

The purchase of goods or 
services by a local government 
upon a two-thirds vote of its 
governing body from a member of 
the governing body who is the 
sole source of supply within the 
area served by the governing 
body is not unlawful or unethical if 
the public notice of the meeting 

Opinion 

specifically mentioned that such a 
purchase would be discussed. 

At the initial hearing on August 12, 
2011, the Commission determined 
that NRS 281A.530 is inapplicable to 
Tobler's circumstances. In 
preparing the written op1mon, 
however, the Commission's further 
evaluation of the Ethics Law 
prompted it to hold a second hearing 
on October 19, 2011, to reconsider 
its advice. 

On reconsideration, the Commission 
reaffirmed its prior decision that 
NRS 281A.530 is inapplicable to 
Tobler. 4 The Commission agreed 
with the Boulder City Attorney that 
the statute applies only to situations 
in which a member of a governing 
body is the sole source of supply 
within the area served by the 
governing body. Here, Tobler's 
business, Home Hardware, is not 
the sole source of hardware goods 
in Boulder City. Shopper Stopper is 
another supplier located within 
Boulder City. There are also nearby 
stores outside of Boulder City's 
jurisdiction that sell hardware, as 
well. Thus, we reaffirm our 
conclusion that, although Tobler is a 
member of Boulder City's governing 
body, NRS 281A.530 is inapplicable 
to his situation because Tobler's 
business is not a sole-source 
provider of hardware merchandise to 
Boulder City. 

4 Chairman Erik Beyer and Vice-Chairman 
Paul H. Lamboley, Esq., disagree that NRS 
281A.530 is inapplicable to Tobler's 
situation. See Dissenting Opinion. 
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5) Disclosure/Abstention 

NRS 281A.420(1) and (3), in 
relevant part, provide: 

1. Except as otherwise 
provided in this section, a public 
officer or employee shall not 
approve, disapprove, vote, 
abstain from voting or otherwise 
act upon a matter: 

(a) Regarding which the 
public officer or employee has 
accepted a gift or loan; 

(b) In which the public officer 
or employee has a pecuniary 
interest; or 

(c) Which would reasonably 
be affected by the public officer's 
or employee's commitment in a 
private capacity to the interest of 
others, 
~ without disclosing sufficient 
information concerning the gift, 
loan, interest or commitment to 
inform the public of the potential 
effect of the action or abstention 
upon the person who provided the 
gift or loan, upon the public 
officer's or employee's pecuniary 
interest, or upon the person to 
whom the public officer or 
employee has a commitment in a 
private capacity. Such disclosure 
must be made at the time the 
matter is considered. If the public 
officer or employee is a member 
of a body which makes decisions, 
the public officer or employee 
shall make the disclosure to the 
chair and other members of the 
body. 

3. Except as otherwise 
provided in this section, in 
addition to the requirements of 
subsection 1, a public officer shall 
not vote upon or advocate the 
passage or failure of, but may 
otherwise participate in the 
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consideration of, a matter with 
respect to the independence of 
judgment of a reasonable person 
in the public officer's situation 
would be materially affected by: 

(a) The public officer's 
acceptance of a gift or loan: 

(b) The public officer's 
pecuniary interest; or 

(c) The public officer's 
commitment in a private capacity 
to the interests of other's. 

The evidence before the 
Commission showed that Boulder 
City's purchases appear monthly on 
the City Council's consent agenda 
and that the City Council, as well as 
the Mayor, take action to approve 
the prior month's expenditures. 
Tobler testified that the City's 
purchases from Home Hardware are 
included as part of the consent 
agenda item and that he has taken 
action with respect to the consent 
agenda. 

The Commission cautioned Tobler 
that if the Boulder City Council 
considers a consent agenda item 
that includes a payment to Home 
Hardware, then the Ethics Law 
requires him to disclose and 
consider whether he should abstain 
from voting on the matter. Pursuant 
to NRS 281A.420, Tobler, as a 
public officer, is required to disclose 
sufficient information concerning his 
pecuniary interest in any payments 
to Home Hardware in order to inform 
the public of the potential effect of 
his action or abstention as Mayor 
upon his pecuniary interest. Such 
disclosure must be made in public at 
the time the matter is considered. 
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6) Other NRS Provisions 

Tobler was expressly advised that 
this opinion relates only to the Ethics 
Law set forth in NRS Chapter 281A. 
He was further cautioned that the 
City's purchasing practices are 
governed by other state laws and 
was advised to consult NRS 
Chapters 332, 268, and possibly 
281, to ensure that Boulder City's 
purchases from his hardware store 
would not violate these purchasing 
laws. 

V. CONCLUSIONS OF LAW 

1. At all times relevant to this 
matter, Tobler was a "public 
officer'' as defined by NRS 
281A.160. The Commission has 
jurisdiction over public officers 
pursuant to NRS 281A.280. 

2. Pursuant to NRS 281A.440(1) 
and NRS 281A.460, the 
Commission has jurisdiction to 
render an advisory opinion in this 
matter. 

3. Tobler's Home Hardware's 
acceptance of small, incidental 
purchases from Boulder City 
government agencies does not 
violate NRS 281A.400(1) or (2) 
because Tobler did not use his 
public position to require the 
purchases and the value would 
not improperly influence a 
reasonable person in Tobler's 
position to depart from his public 
duties. 

4. NRS 281A.530 is inapplicable to 
Tobler's situation because 
Tabler's hardware store is not a 
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sole-source provider of hardware 
merchandise to Boulder City. 

Dated this 16th day of April, 2012. 

NEVADA COMMISSION ON 
ETHICS 

For the Majority: 

By: /s/ Gregory Gale 
Gregory Gale, C.P.A. 
Commissioner 

Vice-Chairman Lamboley dissenting, 
and Chairman Beyer joining in the 
dissent: 

cannot join my colleagues' 
conclusion that Mayor Tobler's 
private business may sell supplies to 
the City of Boulder City, and 
subsequently, that he may disclose 
and vote on the City's payment of 
the bills to his business. 

The majority accepts the contention 
of the Mayor in adopting the view 
that NRS 281A.530 does not apply 
to the facts of this case because the 
Mayor's business is not the sole 
source of supply. In my view, that is 
clearly erroneous. 

A review of NRS Chapter 281A, and 
related non-NRS 281A statutes, as 
well as legislative history, 
establishes that Nevada has a 
definite, broad public policy rule that 
prohibits sales by a supplier in which 
a public officer or public employee is 
an owner or has an interest unless 
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there is an exception that excuses 
the application of the rule. See 
relevant portions of NRS 281.230 
and NRS 332.800. 5 In the absence 

5 
NRS 281.230. Unlawful commissions, 

personal profit and compensation of public 
officers and employees; penalties; payment 
of commission, profit or compensation to 
public employer. 

1. Except as otherwise provided in this 
section and NRS 218A.970, 281A.530 and 
332.800, the following persons shall not, in any 
manner, directly or indirectly, receive any 
commission, personal profit or compensation of 
any kind resulting from any contract or other 
significant transaction in which the employing 
state, county, municipality, township, district or 
quasi-municipal corporation is in any way directly 
interested or affected: 

(a) State, county, municipal, district 
and township officers of the State of Nevada; .... 

4. A public officer or employee, other 
than an officer or employee described in 
subsection 2 or 3, may bid on or enter into a 
contract with a governmental agency if the 
contracting process is controlled by rules of open 
competitive bidding, the sources of supply are 
limited, the public officer or employee has not 
taken part in developing the contract plans or 
specifications and the public officer or employee 
will not be personally involved in opening, 
considering or accepting offers. If a public officer 
who is authorized to bid on or enter into a 
contract with a governmental agency pursuant to 
this subsection is a member of the governing 
body of the agency, the public officer, pursuant 
to the requirements of NRS 281A.420, shall 
disclose his or her interest in the contract and 
shall not vote on or advocate the approval of the 
contract. 

5. A person who violates any of the 
provisions of this section shall be punished as 
provided in NRS 197.230 and: 

(a) Where the commission, personal 
profit or compensation is $650 or more, for a 
category D felony as provided in NRS 193.130. 

(b) Where the commission, personal 
profit or compensation is less than $650, for a 
misdemeanor. 

6. A person who violates the provisions 
of this section shall pay any commission, 
personal profit or compensation resulting from 
the contract or transaction to the employing 
state, county, municipality, township, district or 
quasi-municipal corporation as restitution. 
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of an exception, there can be stiff 
penalties for violating the rule. 

It cannot be seriously contended the 
Legislature did not intend to include 
the policy of prohibition in the Ethics 
in Government Law, NRS Chapter 
281A. The non-281A statutes 
include specific exception 
references to provisions of NRS 
Chapter 281A. In addition to NRS 
281A.530, NRS Chapter 281A 
specifically includes a statement of 
the general rule of prohibition in 
NRS 281A.430. 6 

NRS 332.800 Interest of member of 
governing body or evaluator in contract 
prohibited; exception; penalty. 

1 . Except as otherwise provided in 
NRS 281.230, 281A.430 and 281A.530, a 
member of the governing body may not be 
interested, directly or indirectly, in any contract 
entered into by the governing body, but the 
governing body may purchase supplies, not to 
exceed $1,500 in the aggregate in any 1 
calendar month from a member of such 
governing body, when not to do so would be of 
great inconvenience due to a lack of any other 
local source. 

3. A member of a governing body who 
furnishes supplies in the manner permitted by 
subsection 1 may not vote on the allowance of 
the claim for such supplies. 

4. A violation of this section is a 
misdemeanor and, in the case of a member of a 
governing body, cause for removal from office. 

6 NRS 281A.430 Contracts in which public 
officer or employee has interest prohibited; 
exceptions. 

1. Except as otherwise provided in this 
section and NRS 281A.530 and 332.800, a 
public officer or employee shall not bid on or 
enter into a contract between a governmental 
agency and any business entity in which the 
public officer or employee has a significant 
pecuniary interest. ... 

4. A public officer or employee, other 
than a public officer or employee described in 
subsection 2 or 3, may bid on or enter into a 
contract with a governmental agency if: 

(a) The contracting process is 
controlled by the rules of open competitive 
bidding or the rules of open competitive bidding 
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NRS 281A.530 is consistent in its 
charge to implement the rule on 
prohibition by language that 
anticipates application of the rule 
unless there is an exception, i.e., the 
supplier is the sole source of supply. 
Admittedly, the Mayor's business is 
not the sole source of supply. The 
majority's view, however, simply 
allows the absence of the required 
exception to swallow the rule. 
The Commission's role is to interpret 
and apply prov1s1ons of NRS 
Chapter 281A, not those of non-
NRS 281A statutes. The 
Commission, however, is 
responsible to implement NRS 
Chapter 281A in harmony with 
broader Legislative policy set out in 
other statutes to avoid allowing 
conduct under ethics laws that is 
otherwise precluded elsewhere. 

In this case, the majority decision 
not to apply NRS 281A.530 is 
contrary to the plain language of the 

are not employed as a result of the applicability 
ofNRS 332.112 or 332.148; 

(b) The sources of supply are limited; 
(c) The public officer or employee has 

not taken part in developing the contract plans or 
specifications; and 

(d) The public officer or employee will 
not be personally involved in opening, 
considering or accepting offers. 
If a public officer who is authorized to bid on or 
enter into a contract with a governmental agency 
pursuant to this subsection is a member of the 
governing body of the agency, the public officer, 
pursuant to the requirements of NRS 281A.420, 
shall disclose the public officer's interest in the 
contract and shall not vote on or advocate the 
approval of the contract. 

(The Mayor's evidence is that sales of $1 000 per 
month, or $12,000 per year, amount to only 1% 
of total annual sales. If the Mayor views such 
sales as insignificant, the question is why then 
engage in the same and vote to approve while a 
public office holder. Moreover, that is not the 
basis for the majority's decision not to apply NRS 
281A.530.) 
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statute, and in my view, clearly 
inconsistent with overall policy rule 
contained in other statutes 
prohibiting public officers to sell to 
their own governing body and voting 
to approve payment of the same. 

Accordingly, I dissent.7 

By: /s/ Paul H. Lamboley 
Paul H. Lamboley, Esq. 
Vice Chair 

Joined by:_.....:l:..:s::..../ =E.:....:ri:..:..k-=B::..:e~y-=-e::....r __ _ 
Erik Beyer 
Chair 

7 Also without doubt, the Legislature views a 
public office as a public trust that should be held 
for the sole benefit of the public and requires the 
holder to avoid conflicts between the private 
interests of the holder and those of the general 
public. NRS 281A.020(1 )(a) and (b). The 
Mayor's conduct is not consistent with such 
responsibilities. 
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